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A. CLARIITICATION .OF. FACTS.PROCEDURAL-HISTORY

1. Facts:
Clarification About Mr. Schmitt's Challanga at Santanclng.

Mr. Schmitt asks that this Court plaass note that the atats

drafted all of tha plea and aantancing documanta in thia obbb.

Both the Stipulation on Prior Raoord and Offandar Score, and the

Judgment and Sentanca listed Mr. Schmitt*a 2001 federal

conviction for bank robbery as a class C felony. Ex. -C.at 2; Ex.

£ at 2 (All Exhibits cited herein are from the Opening Brief

unless otharuilae noted). The Stipulation ahoua the faderal

offense as I1 point toward Mr. Schmitt's offender acore. Id. at 2.

When Mr. Schmitt reviauied tha plea and sentencing documents

with Mr. Curtis Huff (trial counsel) on September 10, 2014, Mr,

Schmitt informad Mr. Huff that he would not stipulate that the

federal offense uaa a felony. Ex. - F at IT 8. Mr. Schmitt alao

directed a language change to the Findlnga of Fact and the
1Concluaiona of Law. Ex,.P (Reply Brief ).

At the subsequent plea and sentencing hearing on September 

14, 2014, Mr. Huff explained to the trial court that, becauae the 

federal offense waa not comparable to a Uashington crime, the 

state was attempting to apply tha ecoring diractlve in RCW 

9.94A,525(3) to the federal offanaa. Ex.-B at 7, lines 1-9.

. ^Mr. Schmitt has filed a Motion to Supplement PRP Exhibits 
with dccumenta secured through the Public Records Act. They are 
Exhibits N, D, and P. Mr. Schmitt has attached those Exhibits to 
this Reply Brief for ease of review. By doing so Mr. Schmitt does 
not mean any disrespect to this Court.

REPLY/NO. 52511-9 
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During the hearing on Septamber 12, 2014, Mr, Huff aavaral 

tlmaa argued that bacauae the federal offanaa uaa not oomparabla 

to a Washington felony it, therefore could not be included in Hr. 

Schmitt1a offender score.

Hr. Huff: "[A] federal bank robbery oonvlotion la not comparable 
for the purpoaaa of comparing It to WaBhington Law, 
therafora, it should not be counted,"

Ex, B at 6, lines 22-25 (amphasia added),

Mr, Huff: "Cl]t ia Mr. Schmitt's poaltion and my poaition that if 
[the federal offense] is not comparable, It ia not 
comparable for any purposes, as far aa the felony is 
concerned,"

Id, at 7, lines 10-13 (emphasis added).

The state then argued to the trial court -- and invited Mr, 

Huff to stipulate -- that if a factual comparability analysis 

ware performed, the federal offense mould he classified aa e 

class A felony. Id, at 16, lines 7-13.

Mr. Huff rejected the state's position on factual 

comparability, and after summarizing Lavery, informed the court 

that Mr, Schmitt mas arguing that the federal offense is

"[N]ot comparable to any state felony, and therefore.
should not count. That's hia position end our 
poaition,"

Id, at 17, lines 12-14 (emphasis added).

The court rsaponded in the very next line of the URP:

"That's going to be my ruling, I think that the 
language of [State- v] - -Thomas [ .. - Wn. App, ■ - , 144 
P.3d 117B (20D6J1' coiildn' t be any clearer in terms of 
specifically finding that [federal bank robbery] uaa 
not comparable to a Washington crime. They obviously 
had under their cansideratlon RCW 9.94A.525(3) since it 
doss talk about comparable offenssa, and they made an

REPLY/NO. 52511-9
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analyaia and found that it wasn't comparable,"

Id. at 17, linaa 1S-21 (emphasia added),
Clerlficatlon About the Scope of the Trial Court Ruling,

The Rasponse aaeka to bifurcate classification and acotlng 

in an attempt to mialaad this Court Into finding that the trial 

court only made a ruling on scoring. The Responsa stataa that 

"the sentencing court ruled,'..,I will exclude the federal 

offense as an offender aoore..."1, citing to the VRP at 17, 

Response at 2, lines 21-22, As Schmitt establishad above, Mr. 

Huff argued multiple times that the federal offense was not 

"comparable" to any atata "felony," and the trial court 

responded, "That's going to be my ruling." Ex, H at 17, Unas 11- 

17.,

. The trial court went on to tell Mr, Schmitt; "Sir, I am

granting your couneal'a motion to exclude the federal offense as

B prior convlctionl!. ]" Id. at IB, lines 3-4 (emphasis added). The

trial court had the federal offense stricken from the judgment

and sentence, with the notation: "C[our]t [djetermines not

comparable or included in prior conviction - offender score." Ex.

£ at 2. This Court in State.v.Scbmltt, 196 Un. App, 739, 305 P,3d

202 (2016) (hereinafter "Schmitt> 1" due to other appellate

proceedings) states under "FACTS" that the trial court determined

that "there was no comparable Uaahlngton offanae for the fedsral

bank robbery charge," Id. at 741-742 (emphaala added).

The state impermiesibly asks this Court to accept that tha

trial .court only made a determination about Mr. Schmitt's
REPljY/ND. 52511-9 
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offandBr scors calculatlDP — uhan the record is unaquivocally 

clear that the trial court made e ruling that the fedaral offonara 

uiaa neither comparabls to a felony, nor a prior conviction.

Clarification about Mr. Schmitt's Colloquy ulth the Trial
Court.

At the time of plea and sentencing the trial court asked Mr. 

Schmitt if it UBS his "intent to enter this plsa no matter uhat 

the daciaion the Court makes in regard to the offender score," To 

which Mr. Schmitt replied: "Yes, air, it is." Ex.. B at 11-1?..

Without making clear how this exchange undermines Mr. 

Schmitt's position in these procaadings, the state pointa to it 

in every brief they file. Even so, Mr. Schmitt can explain his 

response to the trlel court's queation: He waa abiding by the 

plea agreement. The plea agreement provided that the state would 

submit their version of Mr. Schmitt's criminal history, and if 

Mr. Schmitt disagreed, ha would submit his own version. Ex. D at 

3, § 6(c). This provision goes on to provide that any dispute 

would be resolved by the sentencing court. Id.

Whan Mr. Schmitt answered the trlel court's question 

affirmatively, it was taacausa Mr. Schmitt was abiding by tha 

terms of the plea agreement. It did not mean -- aa the state 

seems to srgua -- that the _ issue of his criminal history or 

offender score was not an important part of the plea proceadings 

to Mr. Schmitt.

In fact, the atete's Respanse in State.v-Schmitt (No. 54341-

?-II) admits that the issue of how Mr, Schmitt's fadaral offense

REPLY/NO. 52511-9 
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would be treatsd at aantencing mattarad bo much to him that the 

language In § 6(c) "was added to the Statamant of Oafandant on 

Plaa of Guilty." Rasponaa at page k (Stata-v Schmitt, No. 54341- 

2-II),.

2, Procedural History;

After being aantencad to 360 months, Mr. Schmitt appaalad, 

Appallata counsel Oodi Backlund argued that Mr. Huff had arrad by 

not raalizing that based on the' trial court's ruling that the
I

federal offense was not claealfiad es a felony or a prior 

Conviction, Mr, Schmitt's prior class B ,and C felony convictions 

had washed out batwaan May 5, 2001 (the day aftar Mr, Schmitt's 

conviction in federal court for the bank robbery) and Decambar ,3, 

2013 (the day that Mr. Schmitt was arrastad on the instant 

offense), "Schmitt 1."

A PRP was filed and consolidated with the direct appeal. Id,

The PRP was intended to supplement the record in order to ensure

that the Court had the correct datas of commission and/or

conviction of prior clasa A offensea that the state had either

omitted or miastated in the judgment and santanca in this case.

PRP Opening Brief Exhibits (Schmitt-1). The Rasponaa in this PRP

at 14, fn. 4 again shows the need for Mr. Schmitt's first PRP,

This fn. states that Mr, Schmitt's 1993 conviction for robbery 1°

was committed in 1903 -- whan Mr, Schmitt was just 9 yaars old.

Tha Response misstatas the offanaa date even though Mr.

Schmitt -- again -- submitted the charging Information for that

1993 robbery conviction with the instant PRP, Ex.-L, The offanaa

REPLiV/NO, 52511-9 
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ujas actually oonvnlttad on April 6, 1992. Id. The PRP argued the 

aams Ibsubs as tha direct appeal, with the only dlffaranca being 

that Mr. Ellia argued that bacauaa Mr. Schmitt's fadaral offanaa 

uaa not ccmparabla It was not a "crime," and tharafora did not 

interrupt tha washout period that began whan Mr. Schniitt waa 

ralaaaad from DOC on August 6, 1999. Schmitt-1.

The atata did not appeal tha trial court ruling on Mr. 

Schmitt's fadaral offanaa. Id. Tha atata advanced no 

argument — at any point -- In their RBeponsa in Schmitt>1 that 

the trial court had arrad. Id. Evan so, while performing a 

washout review of Mr. Schmitt's prior class S and C convictions, 

tha Court, sua aponta, datarminad that the scoring dlractiva in 

RCU 9.94A.525(3) dose apply to Mr. Schmitt's fadaral offensa. Id. 

at 743, IT 7-8. This Court then olaeBlfied Mr, Schmitt'a federal 

offense as a class C felony after stating that RCLI 9.94A.525(3) 

"oharactarizas" and "recognized" nan-comparable fadaral offenses 

as B class C felony. Id. 743-744, 8-10,

Using this felony classification, the Court went on to find 

that: (1) being convicted of the federal offense interrupted Mr. 

Schmitt's washout period that had begun on August 6, 1999;' and 

(2) Mr. Schmitt's confinement for the federal offense wbb 

"confinement pursuant to a felony conviction," which did not end 

until April 23, 2013 -- thereby preventing Mr. Schmitt from 

having the ten crime free years In the community necessary for 

hie second strike (a 1996 rob 2°) to washout pursuant to RCW

9.94A,525(2). I^ at 744.
REPLY/NO. 52511-9 
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Clarlfloation about tha CrR 7.8 Motion and Thia Second PRP;

On March 22, 2018, Mr. Ellis fllsd a Motion to Vacata (CrR 

7.8) in tha Plerca County Superior Court. The motion uaa 

transferred to the this Court as a PRP on the basis that it uaa 

untimaly, and this Court than tranafarred the CrR 7.B Motion 

turned PRP to the Suprama Court as a Buccasaiva petition. Bacausa 

that CrR 7.B Motion turned PRP did not adequately brief the 

isauBB for appellate revieuj, Mr. Ellis filed a complete PRP uilth 

tha Suprama Court that fully outlined the Isbubb for revieiu, Caae 

No.. 959S1-5. The Supreme Court then transferred thia actual PRP 

to tha Court of Appeals, Case No, . 52511-»g-«II.

Thus, as the CrR 7.B Motion turned PRP uibb'going up to tha 

Supreme Court from thia Court, the actual PRP filed with the 

Supreme Court was coming douin to this Court, Mr. Ellis filed a 

motion asking to have them consolidated and was denied. Mr. Ellis 

abandoned the CrR 7.B Motion turned PRP that uaa pending in the 

Supreme Court and focuaed on the actual PRP filed in this case.

Mr. Schmitt apologizes for any confuaion. Mr., Schmitt's 

reasoning for explaining this is to clarify that he has not filed 

multiple motions and PRP'a. Rather, there has been only the PRP 

consolidated uith the direct appeal in Schmitt-,1 , and this second 

PRP. As Mr, Schmitt astabllahos below, this second PRP does not 

violate tha successive petition ban.

//

//

//

REPLY/NO. 52511-9 
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B.■GROUNDS-FDR-RELIEF-&■ARGUMENT

RCU 10,73,1^0! This patition uias filed in the Supreme Court 

uihere tha restrictions of RCW 10.73,1 AO do not apply. In. re-Per a. 

Rest, - ■ of -Oohnson. 131 tiln.Ed 558 , 933 P.Zd 1019 (1997),

Furthermore, this petition doas not violsta RCU 10.73.140 becauBS 

tha grounda for relief axcapt Mr, Schmitt's claim that he was 

recaivBd ineffective assistanca of counsel -- did not exist until 

Novembsr 23, 2016 when the opinion in Schmitt-1 was rendered. In 

re ■ -Pers■ ■ .Raat.. .of. Jeffries, 114 Un.Zri 4R5, 492, 789 P.Zd 731 

(1990) (clsim ujas not "svailable" if it is bssad on "intervening 

case lauj" or "pertinent intervening devalopments."). Deffries 

doss not list a "significant change in the law" requirement. Id.

RAP 16.4(d): The "good cause" requiramant in RCU 10.73.140 

and RAP 16.4(d) are tha same. In-re- Para. Rest. ..of. Holmea, 121 

liln.Zd 327, 849 P.Zd 1221 (1 993).

Mr, Schmitt has good cause for not raising thaaa Isbubs In
his prior consolidated appeal and PRP.

The state did not appeal from any part of the trial court 

ruling — nelthsr that the federal affenaa was not claaelfied as 

a felony, nor that RCU 9.94A,525(3) did not apply to the federal 

offense. The state's Response in Schmitt.1 advanced no argument 

that tha trial court erred. This is because all precedent 

supported tha trial court ruling -- leaving the state nothing to 

argue on appeal.

The application of RCU 9.94A.525(3) to Mr. Schmitt's federal 

offense did not happen until the opinion in Schmitt ■ 4 uias

REPLY/NO. 52511-9 
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rendarad. It uiauld ba unraaBonahla to expect Mr. Schmitt to seek 

ravieu of an un-appaalad trial court ruling luhara ha uas the 

prevailing party. Dur review courts would grind to a halt if the 

parties that prevailed on iaauas in the trial court ware then 

expected to re-litigate them on review without notice.

Of additional relevance ia that Mr, Schmitt had no reason to 

think there might be any quastion about the trial courts ruling 

on clasaifioation and the application of tha scoring directive in 

RGliI 9,94A.525(3). This la so bacause prior to Schmitt- 1, tha 

scoring directive in ROW 9.94A.525(3) had never been applied to a 

federal offense that had e comparable blaahington offense but that 

had failad the claaaificatlon procesa. In fact, all 

precedent -- to include binding precedent from our Court -- held 

that the scoring directive in RCtil 9,94A.525(3) did not apply to 

his federal offense. State~v-Farnsworth. 133 Wn, App, 1, 1 30 P.3d 

389 (Div II 2006) (Farnsworth's 2004 and 2007 Oudgment end 

Sentences: Ex, . 3; and Ex, -K); State-v. Freeburg, 120 bJn. App, 192,
I

84 P,3d 292 (Div I 2004) (Freaburg's 2005 Judgment and Sentence;

Ex,--I); State. .V Mutch. 171 bln.2d 646, 245 P.3d 803 (2011 )

(federal bank robbery conviction correctly excluded from trial

court calculation.of Mutch's offender score).

Additionally, prior to the opinion in Schmitt-1 . the rules

of the offender score statute had not been -- in this

case -- applied contrary to tha legislatures Intent as determined

in State.v-Hoaurn, 170 li)n,2d 1 69, ...... 1 72 P,3d 115B (2011).
REPLY/NO. 52511-9 
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The ends of juatlcs are sarvad by ravlaujlng Mr, Schmitt'a
inaffactlvB aaelatancB of counaal claim,

Schmitt -1 rEvleujBd thia claim contrary to claarly 

sstabliahari United States Suprema Court pracsdant, Thus, the enda 

of juaticB are served by allouing Mr, Schmitt to ranaui his claim 

that ha raceivad ineffective asaiatance of counaal. In.re. Pare, 

Reat, of Percar, 150 li]n,2d 41, 47-4B, 75 P,3d 4BR (2003) (the 

ends of Justice were sstisfiad simply bacauae the Court of 

Appeals had clearly erred in the direct appeal).

Introduction

Schmitt 1 announced tuo neu rules of law; (1) That fedsrel 

offanBBB which have a comparable offenBe under UaBhington, 

lew -- like robbery — but have foiled the claaBification process 

are subject to the scoring directive in RCU 9.94A.525(3); end (2) 

a comperability analysia that ignores the exieting legal and 

factual analyais set for by our Court, The firet new rule is 

controry to precedent by our Court, Division II, and Divlaion I 

(briefed below), The second new rule is prohibited by vertical 

Btare rieclBis,

Even so, this case dose not hinge on either of the two new 

rules of low announced in Schmitt 1, When reviewing Mr. Schmitt's 

claim that ha received ineffactivo asoiatance of counaal during 

plea negotiationa and at the time of aantencing, Schmitt 1 failed 

to axamine the claim based on the facts and circumstances that 

existed on and prior to September 12, 2014,

Even if the above raasona were inaufflclant to grant Mr,
REPLiV/ND. 52511-9 
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Schmitt relief, Schmitt. 1 erred uihan performing the uiashnut

revlBiu of Mr. Schmitt's prior dees B and C felony convictions.

The provision in RCU 9,9tA,525(3) that Schmitt 1 relied upon is a

scoring directive -- it la not e claseificatlon directive.

Scoring valuea do not exist until after prior convictiona ere

identified end the washout is completed. Sea Moeurn below.

Scoring values only apply to offender score rules 7 through

21 -- scoring values may not be returned to RCU 9.94A.525(2) and

applied to the washout rule. Id..

I. MR. SCHMITT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL 
DURING PLEA NEGOTIATIONS AMD AT THE TIME OF SENTENCING.

Mr, Schmitt's claim that ha received the ineffectlva

assistance of counsel must be reviewed baaed on the facta and

circumstancee that exleted on and prior to September 12, 2014.

Strickland.v.Uashlngton, 466 US 666, 690, 104 S.Ct, 2052 (1964),

Mr. Huff's Bole trial strategy was to plead Mr, Schmitt guilty.

Ex. N. Mr. Huff was aware of our Court's opinion in Lavary months

before the mitigation packet was completed and plea negotiations

b0Oan. Ex,; 0. Mr. Huff knew that Mr. Schmitt was seeking a plea

of 15 years, Ex. P.

Mr, Huff's failure to know the lew relevant to Mr. Schmitt's 

Bontancing consequences was ineffective assistance of counsel, 

Mr. Huff's failure to resume plea negotiations after the trial 

court ruled that Mr. Schmitt's federal offense wss not comparable 

or a prior conviction was ineffective asaistonce of counsel. Mr. 

Huff's failure'a prejudiced Mr. Schmitt throughout plea

REPLY/NO. 52511-9 
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plaa nagotiations prior to and on Saptambar 12, 20H,
II. SCHMITT. 1 APPLIED THE OFFENDER SCORE RULlES CONTRARY TO 

ThTTeMSIJATURE'S intent . when performing a WASHOUT 
REUIEW OF MR. SCHMITT'S SECOND STRIKE.

In Moaurn our Court found that tha laglalatura Intends that 

the rules of tha offender score statute be completed in order. 

Toward this end the Moaurn Court divided the offender acore 

statute -- RCW 9.94A.525 -- into three separate steps. Step One: 

Identify prior convictions as directed in RCIil 9,94A,525(1 ); Step 

Two: Examine prior convlctione in order to datermina if any 

washout as directed in RCbJ 9,94A.525(2); and Step Three: Tally 

tha offender score as directed In ROW 9.94A.525(7) through RCU 

9.94A.525(21) in order to arrive at tha total offender score. 

Moaurn at 175.

The ResponsB ignores Moeurn entirely. This Court can treat 

that ea a concession. Sea.In-ra-Pera..Rest,.of-Pullman. 167 Wn,2d 

205, 21 2 n.4, 218 P.3d (913) (2009).

When attempting to classify Mr, Schmitt's federal offense in

order to identify hia prior convictions as required by RCU

9.94A.525(1), a trial court corraotly refers to the

classifications direotlves found in the first two sentences of

RCU 9.94A.525(3). The trial court did just that in this case.

Then, after stating on record that Mr. Schmitt's federal offense

was not a prior conviction, the trial court entered a written

ruling in the judgment and sentence, stating: "C[our]t

[djaterminea not comparable or included in prior

conviction - offender score," Ex,-C at 2,

REPLY/NO. 52511-9 
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IjJhHn Schmitt 3 performed the waBhout review as required by 

RCU 9.94A.525(2), they impermisBlbly went to the Bearing 

dirsotivB in the third aantence of RCU 9.9A-fl.525(3), and than 

returned that scaring value to RCU 9.94A,525(2) -- which is 

precisely what Moaurn held was contrary to the lagiBlaturaa 

intent with the offander acora statute. The step two washout must 

be completed before scoring begins -- and scoring values may not 

be applied to' the step two washout. Moeurn at 175 ("no

diacsrnible 'scoring’ is to taka place under [RCU 9.94A.525](2) .

Rather, under that portion of the statute, prior convictions are 

to be 'included' or excluded. They ere not to be given a value or 

added together.") (emphasis added).

Even if the scoring directive in RCU 9.94A,525(3) does apply 

to Mr. Schmitt's federal offense, that scoring value does not 

exist until after the washout review has been oomplatsd for his 

prior convictions that hava been identified pursuant to RCU 

9.94A.525(1 ). A court may not, while performing a washout review, 

go to a scaring directive and than apply that -scoring value to 

RCU 9.94A,525(2) in order to prevent the washout of prior

convictions.

Ill, SHALL RE SCORED MAY NOT BE READ TO MEAN SHALL BE 
CLASSIFIED.

The Rasponsa corractly cites to State., v- Bartholomew, 104

Un.2d 844, 710 P,2d 196 (1985) in bringing' to this Court'a

attention that "[t]he use of 'shall' in a atotute tndicatsa the

laglBlature intended the diractiva to be mandatary," RBsponae at
REPLY/NO. 52511-9 
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9, linss Bartholamaui at R48. Strangely, aftsr emphasizing

this fact to the Court, the Reapanse still praceeda to argue that 

uhat follouB "shall" in a statute should be ignored. Here, the 

third asntenca of RCU 9,94A,525{3) says "shall be scored" not 

"shall bo classified." That is the mandatory directive of the 

laglslatura: scoring.

This Court should accept the states acknouledgmant that

"shall be scored" is a mandatory directiva from the legislstura

as a concession that it .Ijas improper for Schmitt .1 to treat this

scoring directive sa a classification directive,

The lagielature had the ability to continua with the

classification directives throughout RCU 9.9AA.525(3) and chose

not to. Schmitt. 1 erred when reading this mandatory scoring

directive to be a classification directive uihen the mandetory

directive from the legislature clearly instructs scoring.

In the alternativa "8care[d]" in RCW 9.94A.525 has bean 
rendered amblguoue.

The Raaponse acknouledges that "shall bo scored" is a 

mandatory directive from the legislature. Even so, the state 

never once tries to explain houi "scored" and "olaaaified" can be 

read to be the same thing. Simpson-Inv. Co, v Pep.'t ■ of - Revenue, 

141 Lin.2d 1 39, 1 (50, 3 P.3d 741 (2000) ("when different uords are 

used in the same statute,-it is presumed that a different maaning 

was intended to attach to each uiord.") Scored is not defined, but 

MoBurn has already stated that "[tjhe logical inference la that 

'Score[d] [...] relates to the third atep." Id. at 175. A baaic

REPLY/NO. 52511-9 
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principle of Btatutcry construction provides that uhara uards of 

a Btatuta are not dofined, thay "must be given their ordinary

meaning." United■ States v Granderson, 511 US 39, 71, .... S.Ct.

...... ( - ).

Because Schmitt-.1 has interpreted and applied the scaring 

directive contrary to it's application in Mutch, Farneuiorth, and 

Freeburg, it is clear that "shall be scored" has been rendered 

embiguouB, The Response falls to offer any explanation for the 

language in this statute, and in fact ignores everything Mr,

Schmitt set forth in his Opening Brief regarding hou this 

provision should be Interpreted. Mr. Schmitt, therefore, oaks 

that this Court apply the rulo of lenity and find his

intarpratation of "ecorad" to be a diroctive that only applies to

the scoring rules found' In RCU 9,94A.525(7) through RCliJ 

9,94A,525(21).

l\J, SCHMITT. .1 IMPERMISSIBLY ANNOUNCES A NEW COMPARARILITY 
ANALYSIS WHERE A SCORING DIRECTIUE IN RCW 9.94A.525 IS 
USED TO CREATE FELONY CLASSIFICATION FOR A FEDERAL
OFFENSE,

Schmitt-1 correctly states that uhsn determine If a foreign 

offense interrupts the uaahout period "ua first start with a 

comparability analysis," Id, at 742, - IT 6. Schmitt -. -1 

then -- inexplicably -- falls to perform the long established two 

part legal and factual comparability analysis used to determine 

if a foreign offense la classifiod as a Washington felony. Stata 

V Morley, 134 Wn.2d 5BB, 506, 952 P.2d 167 (199B); State v-Wilsy,

124 Wn.2d 679, 684, SBO P.2d 9R3 (1994).
REPLY/NO. 52511-9 
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Instead, Schmitt..,1 observes that RCU 9.94A,525(3) 

"rscognized" and "charaotarlzaa’1 Hr. Schmitt's federal offanas sa 

a class C felony. at 743-744, f B 1D. Without ever

performing the required comparability analysis, Schmitt-3 finds 

that Hr. "Schmitt's federal bank robbery conviction ia a olaaa C 

felony per RCti) 9.94A.525(3)at 744, IT 11. Schmitt.1. createB 

a nsui comparability analysis where an offender score rule dafinea 

a crime under Washington leu, and doing so ia prohibited.

V. THE TRIAL COURT'S FACTUAL DETERMINATION THAT MR. 
SCHMITT'S FEDERAli OFFENSE WAS NOT A PRIOR CONVICTION WAS 
VERITY ON APPEAL.

The Reaponae argues that the trial court's ruling about Mr. 

Schmitt's federal offense is not a fact -- which ia incorrect. 

The existence of a prior conviction is a fact determined by a 

trial court. Apprandi.v^New-Oerasy, 530 US 466, 120 S.Ct. 2340 

(2000); Blakely-v-Waabington, 542 US 296, 124 S.Ct. 2531 (2004). 

The trial court entered the factual determination that Mr.

Schmitt's federal offanae waa not a prior conviction through both

an oral ruling and a written one in the judgment and

sentence — which was signed.

The state's failure to asaign error to this fact (by

appealing or even in their Reaponae) renders this fact binding on 

appeal. State.v-Hill, 1 23 Wn,2d 641 , 644, P.-. — (.

C. .CONCLUSION-^. PR AVER. FOR ..RELIEF

Mr. Schmitt asks this Court to vacate his convictions and

remand for further proceedings. In the alternative, Mr. Schmitt

asks this Court to order an evidentiary hearing in order for the
REPLY/NO. 52511-9 
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trial court to (1) perform a uaahout ravleui of Mr. Schmltt'a 

prior claaa B and C felony conviotiona, and (2) develop facta 

around uhat happened with trial counael during plea negotiationa 

and at plea and aentencing. Any further raliaf this Court daama 

juat and appropriate.

ofReapectfully aubmltted thia

an Schmitt
■tlon^, pro aa

REPUY/NO. 52511-9 
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E-FILED
IN OPEN COURT 

CD2

Decombor 04 2013 1 33 PM 

Pierce County Clerk

SUPERIOR COURT OF THE STATE OF WASHIN(3TON 
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff No. 13-1-04668-9

vs.
JACOB IVAN SCHMITT SCHEDULING ORDER

Defendant (orh)

IT IS HEREBY ORDERED that:

The following court dates are set for the defendant:

Hearing Tvoe Date Time Courtroom
Omnibus Hearing Fri-Jan 10, 2014 9:30 AM 315
Jury Trial Thu-Jan 23, 2014 8:30 AM 315

The defendant shall be present at these hearings and report to the courtioom indicated at:
930 Tacoma Avenue South, County-City Building, Tacoma, Washington, 98402 
DAC: Defendant will be represented by Department of Assigned Counsel.

FAILURE TO APPEAR WILL RESULT IN A WARRANT BEING ISSUED FOR YOUR ARREST.

Dated: December 4, 2013.

/s/ ERIN SICKLES
Attorney for Defendant, Barff 39634

/s7 Claire A Vitikainen 
Prosecuting Attorney, Bar #39987

Electronically signed by: 
/s/JAMES ORLANDO
lUDGE/COMMISSlONEf.

Copy Received 
Defendant unable to sign: 
Shackled

Schrdjling Order 
orfi.rprclcsi^n 1 uf 1

000008
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Cause No.

ORDER CONTINUING TRIM,
37

Case Age Prior Continuances

STATE OF WASHINGTON,
Plaintiff 

vs.

3ia-Co4:3_______________
Defendant

Tliis motiofl for continuance is brought by" CDstate [j^defendanl I I court.
^upcn agreeruKU of ths parues purajant to CrR 3 3(00) nr
□ )s recjuired in the adrranistratjan of justice pursuant to CrR 3 3(0(233nd the defendant will not be prejudiced in his 
cr her deteroe or
□ far administrative necessity.

Reasons for the Continuance:

El The d(^eKda>n'e siipinrure below reprexeyite ImJher agreement with the continuance end the new trial 
dale and that the rime period between the date of this otder and the new trial dale should be considered 
an excludedpenedpursuant to CrR 3.5(e)(5) and (f.

o RCW 10 46.085 (rhiU victim/sex offense) tpplits The Court finds there are substariiaJ rnd corripellmg reasons 
fer- a ccniinuance and the benefit of postpontment outweighs the detriment to ttie vidira

^OMNIBUS HLSJUNG
□status conferjsNce hearing
□ TRI/UL readiness status conference□

"DATE ~TTOE
c}'3o^

TOTmTRTRJH-* ITTNUMBER '

THE CURRENT TRIAL DATE OF. / - R?- / ^ IS CONTINUED TO: ^Z'/ZSZ/*/ 6»,8:30 am Room JIO 
------------------------------------- ' - ____ Uj 1 ~1

Eipiration date is; {J('Deiendant1 s presence not required) 

DONE IN OPEN COirRT this /&X day of ,

TFT days remaining

. 20,^7^.
3P.

X-J-7ed^
larujuage, and I have transl

tomey/Drtr tf
s eriUre dooimiru for the defendant

Attorney for Detcnc'ant.
I am fluent in the_______________ ___________ |________ lu, UR;U.
crcjn Englui. uuo that lencuage I c-trufy undir penalty of parjury that Hi? faregoing is true md ccrrect
--------------  —.  _____ ___________ ^Pierce County, Washington
I n t R p.' a er.'C eru f; ed .'Qu. il i fi ed
F UVoia_£j«lv:rj=uei Maatn'Ciuiuad FrartR.t'nMaOrifrCcnanmgInil 1 M2<14£n2C

000017

OfTar uf 1'rosecunnR Ahurncy 
9.U)T*coriu A>fnuc .S Room 946 
Tucont.i. WiishmRioM 984i)’-2l7l 
Iflcphooe: (2S.V) 7VX.7J00



H
‘■j

ij

n-l-04e83-9 42431050 ORCTD 04-25-I4

filed 

IN COUR’,

APR 2 5 2SU
co„„^ Cl^rl(

vBy.

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 
Plaintiff

vs.

'■^OctL.O ^ A/~/~ ,

Defendant

)
)
)
)
)
)

Cause No. /?-/- O'flsLi'B — 'f 

ORDER CONTINUING TRIAL'

Case AgePrior Continuances J

^is motion for continuance is brought by Jg'state ^defendant □court.
JST upon agreement of ilie panics pursuant to CrR3.3(0(l) or
□ is required in the administration of justice pursuant to CrR 3.3(f)(2)and the defendant will not be prejudiced in 
his or her defense or 
Q for administrative necessity.
Rca)ons: —__________________________________________

—/Hl 'A' ’la. y2^^A.rr --/Avy^g /<
offens^ applies. Thd Court finds there are substantial (D RCW 10.46.085 (child victim/sex 

for a continuance and the benefit of postponement ouoveighs the detriment to the viciim.
I and compelling reasons

IT IS HEREBY ORDERED the Defendants tail be present and reoort to:

□
DATE TIME COURT ROOM ID NUMDF.R

/2\^OiVfNlDUS HEARING
□ STATU.S conference; hearing 1 1
THE CUIUiENTTRIAL DATE OF; */ IS CONTINUED TO; toll'll iH ® 8:30 am Room

Expiration date is: (Defendant's presence i

DONE IN OPEN COURT this ■fP C>\d.s of /

days remaining:__^ ^

. 20^L_.
JOHN R. HICKMAN

omey"f^^c?fndai
/77b S^, Prosecuting Attorney/Bnr if/A^ff'

I am riiieni \n ihc language, and I have translated this entire document for the defendant
from English into that language. ! certify under penalty of perjury that the foregoing is true and correct.

_______ Fierce County, Washington
Inierpretcr/Ccrtificd/Qunlificd Court Reponer

N:\Criniin3l .MaueritCriminal FormstCnm Akinin FnrmstAcimil CominuiagTrial 8.24,12.doc
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) j. (.CMSSO-S 42509968 OOR 05-09-(4 ifilUBD

&EPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff,

vs.

Dcfendanl.

NO..../?-/>> L><^

ORDER ON OMNIBUS HEABING

TRIAL DAtE: J f.../yS/l7 tti--

OOR

THIS MATTER bavins come before the court for an Omnibus Hearing, the Stale represented by:
------- V/? ^____________________________________, and the defendant being present and represented by:-.z/iu.i^r/0^
I. Regarding PROSECUTOR'S OBLIGATIONS, THE DEPUTY PROSECUTING ATTORNEY STATES that at 
least seven days prior to this order:

M'The Prosecutor provided to defendant a complete list of the defendant’s criminal convictions.
j.iJTTie Prosecutor has provided to defense all discovery in their possession or control, pursuant to CR 4.7(a);
[ ] The Prosecutor has contacted law enforcement agencies to request and/or obtain any additional 
supplemental police reports, forensic tests, and evidence and has made them available to defendant or 
defense counsel. The State is aware of the following reports, tests or evidence which has nqt been made 
available to the defendant:0 .
[ ) Prosecutor has reviewed the discovery and criminal hi.story and made an offer to the: defense.

If prosecutor has not checked every box in this section, the court makes the following order:
C.>rVrv,v^ O

4— ^ U I'a

2. Regarding DEFENSE ATTORNEY'S OBLIGATIONS, DEFENSE COUNSEL STATES that nt least two days 
prior to this order:

[)^Defensc attorney has met with the defendant about this cose.

ORDER ON OMNIBUS HEARING - 1 (Kev. 3/08)
000020



[ ] Defense attorney has received a plea offer from the State. »Vk(Crkcn^s <>^o<J/(a

lyj’Defensc attorney has reviewed the discovery and the criminal history. v
Defense attorney has given discovery to prosecutor — tjtuk)^t.cjkuj^e

If defense attorney has not checked every box in this section, the court makes the followinu order;

3. Regarding DISCOVERY: The parties agree that Discovery isgOMPEBTE/NOT COMPLETE fN THE 
FOLLOWING RESPECTS:__ <^40*77 sLo p

f ] DISCOVERY must be compleied by:

"rsryft^ kh-^.-\.c e/^

___________ Nar ~ p. 4 /y\ jCt.SC-T>^
4. Regarding GENERAL NATURE OF DEFENSE;
The Defense states that the general nature of the defense is:

^General Denial [ ] Consent
[ ) Alibi • [ ] Diminished Capacity
[ ] Insanity [ ] Self-defense

Other (specify)
5. Regarding CUSTODIAL STATEMENTS by defendant, the parties agree that:

[ ] No custodial statements will be offered in the State's case in chief, or in rebuttal.
( ] The statements of defendant will be offered in the Slate’.s case in rebuttal only.

The statements referred to in the State's discovery will be otTcred and:
[ ] May be admitted into evidence without a pre-trial hearing, by stipulation of the parties.
()(liA 3.5 conference is required and is estimated to rcciuire ^ (afkiffS'ond is set for

6. Regarding PRI^R CRIMINAL CONVICTIONS OF THE DEFENDANT, the parties agree that if defenda 
testifies at trial:

li^^if the defendant testifies at trial, the prior record of convictions contained in the State's discovery 
f ] will ^ will not be (stipulated to) by the defendant with the following exceptions:

[ ] There arc no prior known convictions at this time. Stale will advise defendant promptly if it leam.s of 
prior convictions.

7. Regarding SUPPRESSION OF PHYSICAL EVIDENCE OR IDENTIFICATION, the forties agree that:
p,^No motion to suppress physical evidence or identification will be filed.

Or, THE COURT ORDERS THAT:
(Sx^efendant's written motion to .suppress shall be filed by X/v The State's

response shall be filed by "3) (. i>,Te.stimony will/will not be required.

I ] State's written motion to .suppress shall be filed by______________________ . The Defendant’s

ORDER ON OMNIBUS HEARING - 2 (Rev. ,V08)
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response shall be filed by _ Testimony will/will not be required.
8. Regarding OTllER PRE-TRIAL MOTIONS: No additional motions arc anticipated, c,\ccpt:

Briefing schedule: Aflldavits and briefs of the moving party must be served and filed by:___
Responsive Brief must be served and filed by:____________
The hearing will last about_________________ (niin/hr)
9. Regarding'('RIAL

a. The trial will be ^ury [ ] non-jiiry, and will last about________________ days.
b. r.s an interpreter needed: ^No [ ] Yes. J.,anguage:__________
needed, State will call interpreter .services at ext. 6091

10. Regarding Wn-NESSES:
There will be out-of-state witnesses [ ]yes [
A child competency or child hearsay hearing is needed [ Jyes O^no.
State:

[ ] All witnesses have been disclosed.
[ ] A Witness List has been liled.
C>4^A witness list must be filed hs\y2^

(Ifan interpreter is

Defense:
[ ] All witnesses have been disclosed. 
[ ] A Witness List has been filed.

Other
A witness list must be filed by:....JLu-«Lci:yLy2r/«5^ .

f 1 Defendant needs a competency examination.
[ ] Defendant is applying for drug court.
^ DefendanriS^eeting an evaluation which may necessitate a continuance.

12. The Coud sct.s a Status Conference for (r- J //c/ Cdate) for the ptiipose of:

13. Other orders: FILED

CO UR
Dated ^

JOHN R. HICKMAN
Pierce

Defend

Ljze.V',
Attorney PxeSefuting Attomey/Bar H

Z1036-3
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RtEei
/" DEPT, 22l 
'IN OPEN COURl

M 0 6 20H
Plorce County Qldri^,

xBy.....

SUPERIOR COURT OF WASHINGTON FOR PH’RCE COUNTY

STATE OF WASHINGTON, 
Plaintiff

vs.

Cause No. /?-/•-

ORDER CONTINUING TRIAL

>-j <^-00^ ^0/4^.
Defendant

)
)
) Case Age f9,'4 Prior Continuances

X
This motion for continuance is brought by Q state pfflefendant □court, 
n upon agreement of the parlies pursuant to CrR 3.3(f)tl)br
□ is required in the adjiiinisiration ofjustice pursuant to CrR 3.3(0(2)and the defendant will not be prejudiced in 
his or her defense or 
Q for administrative necessity.
Reasons: >V/o y)Af /'f:/____________

!

□ RCW 10.46.085 (child victimfsex offense) applies.. The Court finds there arc substantial ami compelling reason.s 
for a continuance and the benefit of postponement outweighs the detriment to tlic victim.
IT IS HEREBY ORDERED the Defendant shall be present and report to;

□
□ OMNinUS HEARING
g[ STATUS CONFERENCE HEARING

THE CURRENT TRIAL DATE OF: h/JJM±

DATE

XXil-LX

TI.ME

T5®"

COURT ROOM ID NUMBER

)S,,
IS CONTINUED TO; @ 8:30 11111 Room

E.xpirniion date is: fO/i) yW. (Dcfcndant'.s presence not required) TFT days remaining : 3^ 

DONE IN OPEN COURT this day of rvTL^_r) .20

Attorney for DefcndafT^ll^iVy 
i nm fluent in the

i77fr'
rosecuting Attorney/Bar U

_lDnguage, and I have tran.slated this entire docuraeni for the defendant
from English into that language. I certify under penalty of perjury that the foregoing is true and correct.

______ Pierce County, Wasltington
Inierpreter/Cenificd/Qualified 

N NChii'.inal Mnu«rs\Ciiminal FormstCrim Admin FormstAclual Of

Court Reporter.
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Page 2 of 12

Westlaw.
111 PJd 837
154 Wash.2d 249, III P,3d 837
(Cite as; 154 Wash.2d 249, 111 P.Jd 837)

Supreme Court of Wiishingloii,
En Banc.

In re PERSONAL RESTRAINT OK Leonard B. 
LAVERY, Petitioner.

No. 75340-7.
Argued Nov. 9, 2004.
Decided May 5, 2005.

Background: Pollowing appellate afTlrmance of 
his conviction of second-degree robbery and his re­
ceipt of persistent offender sentence of life impris­
onment wiihoul possibility of parole, Supreme 
Court's dismissal, 11 P.3d 827. of his petition for 
review, and dismissal of his first personal restraint 
petition (PRP), petitioner filed PRP directly with 
Supreme Court,

Holding.s: The Supreme Court accepted review, 
and, in an opinion by Chambers, J., held that:
(1) petitioner's prior conviction of federal bank rob­
bery was not legally comparable with crime of 
second-degree robbery under state law for purposes 
of Persistent Offender Accountability Act (POAA);
(2) persistent offender sentence of life without pos­
sibility of parole was penalty beyond statutory max­
imum for petitioner's crime ofconviction;
(3) it would decline to remand for examination of 
record of federal court proceedings in order to de­
termine whether federal offense was factually com­
parable to offense under state law;
(4) instant PRP was not lime-barred; and
(5) petitioner demonstrated good cause for consid­
eration of second PRI’.

Sentence vacated.

West Headnotes

(11 Sentencing and Punishment 350H 0^1270

35011 Sentencing and Punishment
350HV1 Habitual and Career Oll'enders

ment

tions

Cases

Page

350HV1(C) Offenses Usable for Enhancc- 

350HVI(C)2 Offenses in Other Jurisdic- 

350Hkl270 k. In General. Most Cited

Sentencing and Puni.shment 3S0H 05^1380(2)

350H Sentencing and Punishment
350HVI Habitual and Career Offenders 

350HVI(K) Proceedings 
350Hkl375 Evidence

350Hkl380 Degree of Proof
350Mkl380(2) k. Existence and Eli­

gibility of Prior Conviction. Most Cited Cases
Under the Persistent Offender Accountability 

Act (POAA), an out-of-staie conviction may not be 
used as a strike unless the state proves by a prepon­
derance of the evidence that the conviction would 
be a strike offense under the POAA. West's RCWA 
9.94A. 120 (2000).

12| Sentencing and Punishntent 350H O=:>1270

3S0H Sentencing and Punishment
350HV1 Habitual and Career Offenders

350HVI(C) Offenses Usable for Enhance­
ment

350HVf(C)2 Offenses in Other Jurisdic­
tions

350Hkl270 k. In General. Most Cited
Cases

To determine whether a prior out of state or 
federal conviction is comparable to a conviction un­
der state law for purposes of the Persistent Offender 
Accountability Act (POAA), the sentencing court 
must compare the out of stale or federal offense 
with the poleniially comparable offenses under 
state law. West's RCWA 9.94a. 120 (2000).

|3] Sentencing and Punishment 350H C^^MOO

35011 Sentencing and Punishment
350HV1 Habitual and Career OITcnders

C< 2014 Thomson Reuters. No Claim to Orig. US Gov, Works.

000072
hup:/''web2. westlaw.com./print/printslroam,aspx?mir=Wa.shington&slicl~%7b48d9ed3it-ea7. 5/28/2014



111 I’ ,'d 83:
I'-t Wj.,!, 2d 24'l. 111 P.3.1 8.):
(Cite a.s; I54 Wash.:d 249. 111 P.3il 8J7)

,350H\'I{I.) Punishmeal
35l>Hkl400 k. In General Mosi Giteci 

OlTcnder who has been convicted of two strike 
oll'enses must be sentenced to life wiihoul parole 
npon conviction for a tliir.1 such oflense, porsu.mi 
to the IVrtiisietn OlTcnder Accouniabiliiv Act 
U’OAAk West’s RCWA 9,0 IA.I20t l)(2000|. ’

|4| Sentenein" and Punishment 350H 1260

3.'0I1 Seniencint: and Punrsbrnent
j.sd'llVI Habitual and Career OlTcndcrs

.'’.SOIIVliCj Offenses 1 Isablc for Knhance-
inen!

3,'’0HV|iC'il In General
3.'01 Ik 1 d.'b Panicnlar OfTense.s

3.301 Ik 1260 k Other Particular 01- 
lenses Vlost Cited Cases

Second deuree robber) i.s a strike olTense for 
purposes of the Persistent tOff'endcr Accountability 
Act il'OAAi. West's KCWA V-9-1.A.030(23 if;))
I .

|5| Sentenciiia and Piinishtncnl 3.S(IH €2==3I270

j.'OII Sentencing and Punishment
5301IVI Habitual and Career OtTenders

2'50HV1(C} Offenses Usable for Enhance-
nient

35('HV|(C)2 OITcnscs in Other Jurisdic­
tions

.’)30Hkl270 k. In General Most Cited
Cases

Foreign convictions count as strikes, for pur- 
pose.s of the Persistent OlTcnder Accountabiliiy Act 
tPO/\.-\). if they are coniparahle to a strike oflense 
under slate law. West's RC\kA 9.9-1 A.030(23Mill 
(199,8 I

|6| Sentencing and Piinishinent 350H €1^1270

330H Seiilencme, and PunisFineni
330HVI llabiiual and Career OtTenders

330flVIiCI Offense;. L'sablc for Enhance
nient

Page 3 of 12

Paee 2

330HV'l(O2 Oflenses in Other Jurisdic­
tions

330Hkl270 k. In General. Most Cited
C uses

Defendants with eqinvalent prior convictions 
are to be treated the same was for purpose.s of the 
Persistent Offender Accoiinlahility Act (POAA). re­
gardless of where their consietions occurred. 
West's RCWA 9 94A.120 (2000)

|7| Senleneing and Punisliinenl 35914 C::::3I270

35011 Sentencing and I’unishinenI
35011 V'l Habitual and Career (..MTenders

330H'.'lt(.') OtTcnscs L'sabic for Enhance­
ment

330IIVIiC)2 Olfenses in Other jurisdic­
tions

330Hkl270 k In General. Most Cited
Cases

In determining whether foreign convictions arc 
comparable to strike vilTcnse;. under st.atc law for 
purposes of the Per.si.stcnt OlTeiiJtr Accountability 
•Act (POAA). a sentencing court m ist first compare 
the elements of the crimes kS'est's R(2U.-\ 
9.91A. 120 (20001

|.S| Sentencing and Piini.shiiiciU 359H €2=^1270

33011 SeniencitiH and Punisliinenl
330HVI Habitual and Career OtTcni-lers

3301IVI(C) fllTenses l.'sab’e for Rnhance-
meitt

350IIVI(C)2 Olfenses in Other Jurisdic­
tions

35014k 1270 k. In General. Mo.st Cited
Cases

In cases in which the eiements of a crime under 
slate law and the foreign crime with which it is be­
ing compared for purposes of analysis under the 
Persistent OlTcnder Accoumabiliiy Act (POA.A) are 
not substantiali) similar, tlie scnieacing court may 
look at the defendant's conduct, as evidenced by the 
indictment or inlbmiation, to dcicimme if the con­
duct it,sclf would hace violated a comparable state 
statute. West's KCWA 9.94A. 120 (2900).
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|0| Scntc'iKiti” and I’unishmciii 55011

5501 i Sentencing and f’unishrnciit
,'50ll's,l Habitual .ind Career (‘Jffenders

.>50HVI(Ci Oflenses Usable for r-nhance-
incru

350HV'UC)2 Offenses in Otlicr Jurisdic­
tions

3501 Ikl 270 k. in General, Most Cited
( aibCs

In deienninlng whether foreign convictions are 
comparable to strike offen.scs under slate law (or 
purposes ol Ific Persisieni Ollendcr Acamntabiliiy 
Act (POAA), the elements of the out of stale crime 
mtisi be compared to the elements o( a stale crimin­
al statute in elTeci when the foreign crime wa.s com- 
miued, if the elements of the foreign conviction are 
comparable to the elements of a strike offense un­
der the applicable stale law on their face, the lor- 
cign crime counts toward the ollendcr score as il it 
were the comparable offense under state law. 
West's RCWA 9.94A 120 i2()00)

110| beniencing and Punishment 350H C=>1270

.550H Sentencing and Punishment
3.:0HV| Habitual and Career On’ciiders

550IIVKC) Offenses Usable for llnhanee-
nieiu

550HV1(C)2 Offenses in Other Jurisdic­
tions

3501 Ik 1270 k. In General, Most Cited
Cases

hor purposes of comparison under the I'ersist- 
eiu Offender Aceountabiliiy Act (POAA), the crime 
of federal bank robbers- is a general intent crime: 
the slate lass crime csl' second-degree robbery, 
hosvever, requires specific intent to steal as an es­
sential, nonstatulon- element. West's RCWA 
9»-l.\. I 20 (2000).

11 11 Criminal Lass

I 10 Criminal Lass
I lull Defenses in General

110k38 k. Compulsion or Necessity; Justilic-

Paoe4ofl2

Page 3

nlion in General. .Most Cited Cases

Criminal Lavs 110 C=::>46

I 10 Criminal l.aw
IIOVI Capacits to Commit and Respon.sibiiiiy 

for Crime
I i0k46 k. Capacits in Genera! .Most Cited

C ases

Criminal Lass 110 €::=:>4S 

110 Criminal Law
IIOVI Capacity to Commit and Responsibility 

for Crime
I IOk-17 Insanity

I lOk tS k. In General. Must Cited Cases

Criminal Lass 110 

110 Criminal Law
IIOVI Capacity to Commit and Responsibility 

for Crime
I iOk52 Into.sicaiioii

I I0k53 k. In General. Most Ciied Cases 

Robbery 342 C;:=>14 

342 Robbers
342k 14 k. Defenses. Most Cited Cases 

I-'or purposes of comparison under the Persist- \ 
em Offender .Accountability Act (POA.A), among 
the defenses that have been recognmed bs state 
courts in robber, cases which may not be available 
to the general intciil etmie of federal bank robbery 
are: (I) into.vication; (2) diminished capacity: (3) / 
dures.s; (4) insanity; and (5) claim of right. Wcsfsf 
RCWA 9.94.A. 120'(2000),

|I2| Sentencing; and Punishment 3SI)H €=>1270

350H Sentencing and Punishment
350HVI Habitual and Career Ollendcrs

350HVIfC) Offenses Usable lor Itnhance-
meni

350HVI(C)2 Offenses in Other Jurisdic
lions

\

r. 3014 Thomson Reuters. No Claim to Oiig, US Gov. Works.

OOOO74http: V\Ncb2.vvcsilaw.com,;prinL'printstream.a-sp.'c7mt=Washini;ton&siid-%7b-J8d9ed.sa-ca7. 5-28/2014



111 i' id H''
iM \va;,h,:j :4‘i, 111 p .hI sr
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.I.'!)! Ik 1270 k In ( icncral. .Most Cued
Cases

l-'or puqioses ul comparison under Persistent 
(dlTender Accoumabiliiy Act (HOA.A), ddendanl'.s 
prior conviction lor federal bank robber, was not 
leualls cc.'nparable vsiili eriine of second-dee.ree 
robber, under state law. w(:erc elements of tlie two 
lit Tenses were not siibst.tniialls similar. West’s 
RCWA 0 94A 120 (2f;00)

|ld| .Jur> ;J0€=>34(7)

2.'o'i Jun,
d.i'ill Riejit 10 Inal by Jury

I’.'tlkat) Denial or Infnngemcni t'l'Right 
2.i0k.54 Resirie’iion or InvaMon of 

nons ol Jup.
2.)i)k34t5) Sentencing Matters

2 .'ilk .'4( 7) k. Particular Cases m 
(.Icneial- .Mosi Cited Cases 

I Formerly 2.'0k.)4( I))

.Sentencing anil I’unishmeiil J50H O=>l3iS0(l)

35*.'l I Sentencing and Punishment
.’Jijllk'l Habitual and C.atccr CilTender.s 

.'.SOI IVIt K) Proceedings 
350i Ik I 37.S 1 videnec

35011k 13.S0 Degree ol' Proof
3.50Hk I 380( I) k. In GenernI Most

C tied l ases
For piirpose.s of robbery derenJantfs ApprenJi 

diallengc to sentence imposed under Persistent Of- 
lender Accountability Act (POAA), life without 
posiibiiity I't parole was penalty beyond statutory 
niaximurn for his crime of consiction, namely, 
Second-degree robl.'ery West1!. RCW.A 9.9-IA.I20 
(ZOUUj

|I41 Sentencint' and I’u nislini ent 3S0M 
i3Si(:j

3.'i01l Senlcnciny and Punishment
35UIIVI Habitual and Career Offenders 

''.'■OlIV l(kl i’roceedinj„s 
3501 Ik I .''CS Fvidence

Pare 5 of 12
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^.'OHk 13.S1 Sufficicney
350Hkl3Si(:) k F.ici of Prior Con­

viction or Adjudication Mo.si Cited Cases
All a sentencing court needs :o do in order to 

enhance a sentence on the basis d a prior convic­
tion is find that ihc prior conviciioi exists; no addi­
tional safeguard:! arc required because n certified 
copy of a prior judgment and sentence- i.s highly re­
liable evidence.

1151 Sculeneing and Piiiiislimenl 350H C=?i:70

35011 .Sentencing and I’unishmerii
3501IVI Habitual and Career Offenders

350M\'l(Cl fJIlenses Usah e for l,'nhance-
incni

350II\'I(C)2 Olfenses in iJlFier Jurisdic­
tions

3.501 Ik 1270 k. Ill General, Mosi Cited
Ca:,es

While a sciuencing enurt may enhance a sen­
tence on tlie hasns of a prior fcrcign conviction 
identical on its lace lo a conviction under state law 
on the basis ol a fiiidiiig that the prior conviction 
e.xists, ihi.s is not the case for torcirn crimes ihal are 
not facially identical, in essence, such crimes arc 
dilTereril crimes

116j Criminal l.uw 110 1 181.5(9)

110 Criminal Law 
1 lO.X.MV Review

I I OX .\IV(l.') Detennination and Disposition 
of Cause

1 lOkI LSI,5 Remand in General, Vacation 
1 lOk 1 1 S 1.5(3) Remand for Determina­

tion or Reeunsidcraiion of ['articular Matters
I ! Uk 1 I S 1.5(9) k. 1 labitual and 

Second Offenders. Most Cited Caset
Supreme Court would decline lo remand, in 

proceedings on petitioner's personjl restraint peti­
tion (PRP) challenging use of pror federal bank 
robbery conviction to enhance I is sentence for 
second-degree robtser, under Persistent Offender 
.Accountability .Act (PtJ.AA), lo pemit c.xarninaiion 
ol record of federal court proceedings in order to
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determine whether federal otTcnse was factually 
comparable to offense under state law, where feder;_ 
a I statute was broader than state statute and peii- 
iioner may have had no incentive to attempt to 
prove that he did not commit narrower offense. 
West's RCW'A 9.94 A. 120 (2000).

117| Sentencing and Punishment 350H 0=5? 1270

350H Sentencing and Puni.shment
3S0HVI Habitual and Career Offenders

350HV|(C) Offenses U.sable for Rnhance-
meni

350HV1(C)2 Offenses in Other Jurisdic*
tion.s

35()Hk 1270 k. In General, Most Cited
: Cases

Where the statutory elcmcnt.s of a foreign con­
viction are broader than those under a similar state 
statute, the foreign conviction cannot truly be said 
to be ‘'comparable" for purposes of the Persistent 
Offender Accountability Act (POAA). West's 
RCWA 9,91 A, 120 (2000).

1I8| Criminal Law IIQ C=>1586

! 10 Criminal Law
I lOXXX Post-Conviction Relief 

1 lOXXX(C) Proceedings 
I I0XXX(C)I in General

I lOk 1586 k. Time for Proceedings, 
Most Cited Cases

Petitioner's out-of-time personal restraint peti­
tion (PRP) was not time-barred, where significant 
change in law intervened between filing of first, 
timely PRP and filing of second; argument that fed­
eral bank robbery and robbery under state law were 
not comparable for purposes of Persistent Olfendcr 
Accountability Act (POAA) was not meaningfully 
available to petitioner before intervening decision, 
which decision changed comparability analysis for 
federal bank robbery. W'est's RCWA 10.73.090, 
10.73.100(6); RAP 'l6.3 - 16.15; West's RCWA 
9.94A.120 (2000).

119] Criminal Law 110 €>=1668(1)

Page 6 of 12
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110 Criminal Law
I lOXXX Post-Conviction Relief 

I lOXXX(C) Proceedings
110XXX(C)3 Hearing and Determination 

I I0kl666 t-ffect of Determination 
i 10k 1668 Successive Post- 

Conviction Proceedings
Il0kl668(l) k. in General. Most

Cited Cases
Statutory prohibition against succes.sive per­

sonal restraint petitions (PRP.s) did not limit juris­
diction of Supreme Court to consider petitioner's 
second PRP, RCW 10.73.140.

|20| Criminal Law 110 €>=1668(6)

110 Criminal Law
I lOXXX Post-Conviction Relief 

1 lOXXX(C) Proceedings
I t0XXX(C)3 Hearing and Determination 

110k 1666 Effect of Determination 
Ii0kl668 Successive Post- 

Conviction Proceedings
IlOk 1668(4) Excuses for Failure 

to Raise Issue in Previous Post-Conviction Pro­
ceeding

II Ok 1668(6) k. Particular Is­
sues and Cases. Most Cited Cases

Petitioner demonstrated good cause for consid­
eration of second personal restraint petition (PRP) 
cliallenging sentence imposed upon him under Per­
sistent Offender Accountability Act (POAA), where 
significant change in law intervened betsveen filing 
of first and second PRPs; argument that federal 
bank robbery and robbery under state law were not 
comparable for purposes of POAA was not mean­
ingfully available to petitioner before intervening 
decision, which decision changed comparability 
analysis for federal bank robbery. West’s RCWA 
10.73,090, 10.73.100(6); West's RCWA 9.94A.I20 
(2000); RAP 16.4(d).

121) Criminal Law UO €>=1668(1)

110 Criminal Law
1 lOXXX Post-Conviction Relief
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I lOXXX(C) Proceedings
i 10.\X.X(C)5 Hearing and Deiennmaiion 

I !0k lt)6'j ElTcc! of Deierinination
I I Ok 1668 Successive Post- 

Cisnviction I’roceedings
llOkUidftil) k. In General, Mosi

Ci:ed Cases
F<iile barring consideration of a second posl- 

consiction petition requesting similar relief miles:> 
the petitioner can show good cause includes person­
al restraint petitions (PRP.sI RAP 16.4(d).

]221 Criminal Law 110 €J7:?1668(1)

I 10 Ci iinmal Lasv
I lO.XXX Post-Conviction Relief 

I lOXXXfC) Proceeding.,
I I0,XXX(C)3 Hearing and Determination 

I I0kl6o6 Effect of Delermination
I I Ok 160S .Successive Post- 

Cons iction Proceedings
I I Ok 156.^(11 k In General. Most

Cited Cases
"Good cause" for the filing of a siiccc.s.sive 

posi-convictioii petition is .shown ivhere the peti- 
iiuner demoiisinttcs that a material intervening 
change in the last has occurred, RAP 16.4(d).

'*839 .Suzanne Lee Ellinit, Seattle, for Petitioner' 
Appellant,

t.'alherine Marie McDovvak, Ann Xiarie .Summeis, 
King Cotinlv Prosecuior's Olllcc, Seattle, for Ap­
pellee Respondent

Sher). i Gordon McCloud. James Elliot Lobsen/., 
Carnes Badlev Spellman. Rim Joan Oriffiih, 
Seattle, for .Amicus Curiae (Washington Associ­
ation of Criminal Defense Lawyers)

CHAMBERS, J,
*252 11 I L.conard B. l.averv' was convicted of 

second degree robben- in I9V8 and sentenced to life 
in prison under the Persistent Offender .Accouniab- 
liity Act (POAA), former RCW 9.94A.120 {1993). 
•At issue is whether Laverv’;: 1991 federal bank rob-

Paee 7 of 12

Pace 6

ber\ conviction was a ■•strike" under the POAA. 
We conclude that it was not and that Laverv's Per­
sonal Restraint Petition (PffP) is not barred cither 
as untimely or successive.

S f ATE.MENT OP fi lE CA.SE 
[l]|r21 ‘j 2 On July 20, 1998, l.avery was con­

victed for the .May 1998 robber, .;!' a Te.xaco cori- 
venicTicc store in V\ oodinville, Washington. At sen­
tencing, the Stale asserted that he was a persistent 
oflcndcr subject in life in prison under the PO.A.A. 
Hie .Slate argued that l.avery's 1991 federal bank 
robbery conviction wa.s comparabh; to the crime of 
second degree robbery in Washington, a “strike" 
offen.se under the PO.A.A, Under the POAA, an out 
of state conviction m.iv noi be u:icd a,s a strike un­
less the State proves b> a preponderance of ihe 
evidence that the conviction waul-! be a strike of­
fense under the POAA, S'm/,.- v F(n!. I.t? Wash 2d 
472. 479-80. 973 P 2d 4.32 (!99u). To deicmiine 
**840 whether a prior out of stale or federal con­
viction i:i comparable to a Wa,shing,ton conviction, 
the sentencing court nui.si compart the out of state 
or federal oflon.sc with the poteniiallv comparable 
Washington olTeti.se.s.

1; 3 .At sentencing, Lavers' argued that his feder­
al bank robbery conviction was not comparable to 
Washington's *253 second degree robbery', a .strike 
olfensc under the POAA, because lobbery in W'a.sh- 
ington, unlike under federal law, requires a spcciHc 
intent to steal. Believing that the (,'oiin of .Appeals 
decision in StaU’ v. Mutch. 87 Wat.h.App. 433. 942 
P,2d 1018 (1097), controlled, the sentencing court 
louiid ihat !.avery'$ bank robbery conviction consti­
tuted a strike olfense and scntcncid him as a per- 
si.stonI olTender lo life in prison without the possib­
ility of parole Lavery appealed

% 9 -At Ihe Courl of .Appeals, l.avery again ar­
gued that the federal conviction iir-der 18 U.S.C. 
2113 was not a strike under Washington law. The 
court alTirmed Lave.'y's conviction and sentence in 
an unpublished opinion, holding that under the 
POAA, as interpreted in Mutch, federal bank rob­
bery and robbery under Washington law are legally

!uip:' vvchl
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comparable. Siuii.‘ i' Luvery, 100 VVash.App. 1068, 
2000 \VL 703790.

‘I 5 Lavery unsuccessfully filed a Petition for 
Keviesv in this court, which was dismissed on Octo­
ber 31, 2000. Siaii: Lavyr)\ 142 Wash.2d 1005,
11 P.3d 827 (2000). Lavery then filed a PR.P in the 
Court of Appeals, which tvas dismissed on Febru­
ary 14,2002.

t| 6 Lavery's position at sentencing, on direct 
appeal, and in his first PRP was vindicated when, 
on February 19, 2004, the Court of Appeals issued 
its opinion in State v. Freebitrg, 120 W'ash.App. 
192, 84 P.3d 292, review denied 152 Wash.2d 
1022, 101 P,3d 108 (2004). In Freeburg. the Court 
of Appeals held that on the basis of two recent 
ca.ses. State v. Bunting. 115 W'ash.App. 135, 61 
P.3d 375 (2003) and Carter r. United States, 530 
U.S. 255, 120 S.Ct. 2159, 147 L.l-d.2d 203 (2000), 
federal bank robbery is not legally comparable to 
the crime of robbery in Washington. In April 2004, 
Lavery filed this second PRP directly in this court, 
claiming that the Freeburg decision represented a 
"significant change in the taw." We accepted re­
view and now vacate his sentence.

DISCUSSION
I 7 Given recent developments in the law, the 

State concedes "that the record as it currently exists 
is insurncicnt‘,254 to demonstrate the comparabil­
ity of [Lavery’s] federal conviction." State's Resp. 
to Pers. Restraint Pet. at 12. Ttie State also con­
ceded at oral argument in Freeburg that “federal 
bank robbery is not comparable to the crime of rob­
bery in Washington." Freeburg, 120 Wash.App. at 
199 n. 16, 84 P.3d 292. The Slate argues, however, 
that while the sentences are not comparable on their 
faces, a sentencing court acts properly if it looks to 
the record of the prior conviction to determine if 
defendant's conduct would have constituted a strike 
offense as defined in a Washington criminal statute. 
Under this approach, a sentencing court may be re­
quired to make findings of fact that need not have 
been found to convict the defendant in the prior 
conviction.

Page 8 of 12

Page 7

V 8 Lavery argues that the POAA is unconstitu­
tional to the extent that it permits a sentencing 
judge to make findings about the underlying facts 
of a prior conviction based on a preponderance of 
the evidence. See ,-tpprendi v. ,\'ew Jersey, 530 U.S. 
466, 120 S.Ci. 2348, 147 L.Ed.2d 435 (2000), He 
notes that the maximum sentence for second degree 
robbery is 84 months and if additional facts will 
change his punishment to life in prison without the 
possibility of parole, a finder of fact must determ­
ine those facts beyond a reasonable doubt, Id.

IS FEDERAL BANK ROBBERY A "STRIKE" 
OFFENSE?

[3][4][5|16] [| 9 We first address whether 
Lavery's federal conviction was properly included 
as a strike offense under the POAA. An offender 
who has been convicted of two strike offenses must 
be sentenced to life without parole upon conviction 
for a third such offense. Former RCW 9.94A.I20 
(4X1998), Second degree robbery is a strike offense 
for purposes of the POAA. Former RCW 9.94A.030 
(23)(oX1998). Foreign**84l convictions count as 
strikes if they are comparable to a Washington 
strike offense. Former RCW 9.94A.030 
(23)(u)( 1998). Defendants with equivalent prior 
convictions are to be treated the same way, regard­
less of where their convictions occurred. State v.' 
Villegas, 72 Wash.App, 34, 38-39. 863 P.2d 560 
(1993).

[7)[81 *255 ^ 10 In determining whether for­
eign convictions are comparable to Washington 
strike offenses, we have devised a two pan test for 
comparability. State v. Marley, 134 Wash.2d 588. 
952 P.2d 167 (1998). in Marley, we determined that 
for the purposes of determining the comparability 
of crimes, the court must first compare the elements 
of the crimes. Marley, 134 Wash.2d at 605-06, 952 
P.2d 167. In cases in which the elements of the 
Washington crime and the foreign crime are not 
substantially similar, we have held that the senten­
cing court may look at the defendant’s conduct, as 
evidenced by the indictment or infonnation, to de­
termine if the conduct itself would have violated a
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comparable Washington statute. Morky. 154 
Wash.2d at 606, 952 P.2d 167. However, “[w|hile it 
may be necessary to look into the record of a for­
eign conviction to determine its comparability'to a 
WashinRion ofl'ense, the elements of the charged 
crime must remain the cornerstone of the comparis- 
qrv. Facts or allegations contained in the record7 if 
not directly related to the elements of the charged 
crime, may not have been sufficiently proven in the 
trial." hi.

l.fiGAL COMPARABILITY
[9j II II To determine if a foreign crime is 

comparable to a Washington offense, the senten­
cing court must first look to the elements of the 
crime. Morhy. 134 Wash 2d at 605-06, 952 P.2d 
167. More specifically, the elements of the out of 
state crime must be compared to the elements of a 
W,ishington criminal statute in effect when the for­
eign crime was committed. Id. at 606, 932 P,2d 
167. If the elements of the foreign conviction are 
comparable to the elements of a Washington strike 
offense on their face, the foreign crime counts to­
ward the offender score as if it were the comparable 
Washington oflensc. Id.

[I0J(II][I2] 11 12 The crime of federal bank 
robbery is a general intent crime. Carter, 530 U.S. 
255. 120 S.Ct. 2159, 147 L.Ed.2d 203. The crime of 
second degree robbery in Washington, however, re­
quires specific intent to steal as an essential, non- 
statutory element. See Stale v. Kjarsvik, 117 
Wash.2d 93. 98, 812 P,2d 86 (1991) (“our settled 
*250 case law is clear tfiat ’intent to steal’ is an es­
sential element of the crime of robbery.’’) (citing 
State V. Hickt, 102 Wash,2d 182, 184, 683 P.2d 186 
(1984)). Its definition is therefore narrower than the 
federal crime's definition. Thus, a person could be 
convicted of federal bank robbery without having 
been guilty of second degree robbery in Washing­
ton. Among the defenses iliat have been recognized 
by Washington courts in robbery cases which may 
not be avaiiable to a general intent crime are (I) in- 
lo.xication, see State v>. Boyd. 21 Wash.App. 465, 
586 P.2d 878 (1978); (2) diminished capacity, see
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State V. Thamert, 45 Wash.App. 143, 723 P.2d 1204 
(1986); (3) duress, see State v. Davis, 27 
Wash.App. 498, 618 P,2d 1034 (1980); (4) insanity, 
see Slate v. Tyler, 77 Wash.2d 726, 466 P.2d 120 
(1970), vacated in part on other y.rounds, 408 U.S 
937, 92 S.Ct. 2865, 33 L.Ed.2d 736 (1972); and (5) 
claim of right, see Hicks. 102 V/ash.2d 182, 683 
P.2d 186. Because the elements of federal bank \ 
robbery and robbery under Washington’s criminal Yf 
statutes are not substantially simdar, we conclude 1>K J
that federal bank robbery and second degree rob- '_Y
bery in Washington are not legally comparable. ^

FACTUAL COMPARABILHT
(13] H 13 In Apprendi, the United States Su­

preme Court held that except for a prior conviction, 
a ’’racl that increases the penalty for a crime beyond 
the prescribed statutory nia,ximmn ntusi be submit­
ted to a jury, and proved beyond a reasonable 
doubt." Apprendi. 530 U.S. at 490, 120 S.Ct. 2348,
Life without possibility of parole is a penalty bey­
ond the statutory maximum for the crime of second 
degree robbery,

(14] [I5] U 14 In applying Apprendi, we have 
held that the e.xistence of a prior conviction need 
not be presented to a Jury and proved beyond a 
reasonable doubt. See **842 State v. Smith. 150 
Wash.2d 135, 14l-»3, 75 P.3d 934 (2003); accord 
Aimendarec-Torres v. United States, 523 U.S. 224,
118 S.Ct, 1219, 140 L.Ed.2d 350 (1998). All a sen­
tencing court needs to do is find that the prior con­
viction exists. State v. Wheeler, 145 Wash.2d 116,
121, 34 P.3d 799 (2001). No *25'' additional safe­
guards arc required because a certified copy of a 
prior judgment and sentence is highly reliable evid­
ence. Smith. 150 Wash.2d at 143, 75 P.3d 9.34.
Wfiile this is also true of foreign crimes that arc 
identical on their face, it is not true for foreign 
crimes that are not facially identical. In essence, 
such crimes are different crimes.

[16] 1| I,5 The State asks us to remand this case 
to the sentencing court so that it may e.xamine the 
underlying facts of Lavery's federal robbery convic­
tion to determine if his 1991 offense was factually

0 2014 Thomson Reuters. No Claim to Orig. US (3ov. Works.
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comparable to Washington's second degree robberj'- \ 
Where the foreign statute is broader than Washing- J 
10n’rsritTaTeira7irmalioi7Triay not be possible beCltuse 
there"m'ay~Trave been no incentive for the accused to 
havC-gTteinpte3~to prove that he did not commit the 
narrower ottense, ,Sce. e.s. SiciIl’ v. (Jrief;a 120 
Wa^.App, 165784 P.3d935 (2004).

16 In Ortega, Jose Ortega pleaded guilty to 
first degree child molestation. Onega, 120 
Wash.App. at 168, 84 P,3d 935. The State sought to 
have him sentenced to life in prison without the 
possibility of parole under the POAA. Id. To do so, 
the .sentencing judge would have had to conclude 
that a 1991 Texas conviction for indecency with a 
child in the second degree was comparable to a 
Washington strike offense. Id at 169, 84 P,3d 935. 
The most similar crime in Washington required the 
child to be (1) under the age of 12, (2) not the de­
fendant's spouse, and (3) more than 36 months 
younger than the perpetrator. Id. at 168, 84 P.3d 
935. However, the Texas statute criminalized con­
tact with children under the age of 17. A/ at 172. 84 
P.3d 935. Ortega had not admitted or stipulated to 
the age of the child in Texas. Id. Further, even if 
the child in the Texas case had claimed to be 11, 
Ortega would have had no incentive to challenge 
and prove that the child was actually 12 at the time 
of the contact. The critical fact in the Texas pro­
ceeding was that the child was under 17. Ortega 
would have been just as guilty of the Texas crime if 
the child had been 12, 13 or even 16, and therefore, 
had no reason to contest the child's actual age.

[17] ‘258 \ 17 Any attempt to examine the un­
derlying facts of a foreign conviction, facts that 
were neither admitted or stipulated to, nor proved 
to the finder of fact beyond a reasonable doubt in 
the foreign conviction, proves problematic. Where 
the statutory elements of a foreign conviction arc 
broader than those under a similar Washington stat­
ute, the foreign conviction cannot truly be said to 

'be comparable.

^ 18 As in Onega, La very had no motivation, in 
the earlier conviction to pursue defen.ses that would

Page 9

have been available to him under Washington's rob­
bery statute but were unavailable in the federal pro­
secution. Furihcimore, Lavety neither admitted nor 
stipulated to facts which established specific intent 
in the federal prosecution, and specific intent was 
not proved beyond a reasonable doubt in the 1991 
federal robbery conviction. We conclude that' 
Lavery's 1991 foreign robbery conviction is neither 
factually nor legally comparable to Washington's 
second degree robbery' and therefore not a strike 
under the POAA.

SIGNIFICANT CHANGE IN THE LAW
19 Because this is not Lavery's first PRP, and 

was filed more than one year after his conviction 
and sentence was firtal, Lavery must first show that 
his PRP is not lime-barred or barred as .successive. 
See RCW 10.73.Q90', RAP 16.3 - 16.15. Since the 
applicable exception to both the lime bar and bar 
against successive petitions hinges on whether 
Freeburg represents a change in the law, we ad­
dress that question.

1; 20 “[Wjhcrc an intervening opinion has ef­
fectively overturned a prior appellate decision that 
was originally detenuinative of a material issue, the 
intervening opinion constitutes a ‘significant 
change in the law....' " In re Pers. Restraint of 
Greening, 141 Wash.2d 687, 697, 9 P.3tl 206 
(2000). “One test to deterrnine whether an 
[intervening case] represents a significant change in 
the “843 law is whether the defendant could have 
argued this issue before pubtication*259 of the de­
cision," In re Pers. Restraint of Stoudmire. 145 
Wa.sh.2d 258.264,36 P.3d 1005 (2002).

21 The argument that federal bank robbery 
and robbery in Washington arc not comparable was 
not meaningfully available to Lavery before Free- 
btirg. Freeburg changed the comparability analysis 
for robbery. In Mutch, the defendant's federal bank 
robbery indicimcni had charged him with entering a 
bank and taking money from a teller using '* ‘force, 
violence, and intimidation.’ " Mutch. 87 Wash.App. 
at 438, 942 P.2d 1018. The Mutch court determined 
that despite the fact that the “use of force" require-

e 2014 Thomson Reuters. No Claim to Grig. US Gov, Works.
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mem under the lederal suilute '.sas broade’r ihar; un­
der die siaic siaiuie. the l.int>iiagc in the indiclrncnl 
's.is sulhcient lo meet the definition of the more 
namns si.ue statute, U at 13 7. 0-l2 P.2J 10IS, Be- 
eauie the federal indiciineni in Ltiverj-’s case con­
tained near!) identical language, the Court of Ap­
peals reasoned that Mutch controlled the conipatab- 
iiit\ ol jLiic crimes ij numcr of /v/u. riius, Qititil 
/■rcebiirsJi'. nthg^md-botb-^totfiay■ and r,'-..r/J'i- .Tiyl 
deelareilllial ilk* crimes ar-: not necessari 1 v coinpar- 
ahIe. IlieTuTiT iri W.ishinyton svas that Tetlf'fal Kank 
robbery and second degree robbery vycre compar- 
abIe m, a nVaiu.‘M.>nins ^

22 The Mutch conn engaged in the compar- 
abilii;. anab-sis endorsed oy this court iii .Mi»-lc\- 
13-1 Wash 2d .5S8. lT-2 P.'d 167 The .\fulci, a,un> 
however, blurred the distinction between legal and 
lactual coniparabiliiy by osicn.sibly lidding that 
where an indictment for federal bank robbery con­
tains Itinguage similar lo the language of uInch the 

'‘■hitch court approved, the inquiry into compuabil- 
ii> should cease Mcrlcy stood (or no such proposi­
tion I he leeal and factual detenuinafions are to be 
donc separalejy-. 11 is clear on tlTcIF faces that feder- 
ai bank robtery and robbery under Washinaion law-
are liiTf' legalR7 edTi3r'aTaFle7~inir~ihis was nortyn^..
Honed until treeburg ei'fictively overruled Mutch 
in tKis regard. ............ ''

‘ 23 In Curler, the United States Supreme 
t. curt upheld a defendant's conviction for federal 
bank robbery under IS IJ.S.t'. j 21 I3(,a) by holding 
ilitii the statute required only proof of general intern 
with respect to the actus reus of the'‘260 crime.
I he Coun rejected the defendant's asscnioii llui the 
slaiulo required him to liave the specific im-en' lo 
steal. Curler Cci) l',.S at 26S. 120 S.Ct 2l,7l>.

r- -4 In I!timing, a defendant was being >cii- 
leiiced under the f’O.-y.A One o! Iiis prior strike uf- 
lenses was a conviction for robbery in Illinois The 
court noted that while the allegedly comparable 
\'iasliingion crime, second deere-e robbery, required 
the nonstatuioiy element of •'intent to steal," the 
Illinois crime hrul only a general inrerit rcquireni-ani.

'I he Hunting court held that the crimes were not 
legally comparable. Huntinc. I -5 Wasli.App at 
I-U, 61 P,3d 37.'

1 -7 I'1 /-reeburg. Scott Freeburg wait sen­
tenced to life in prison without the possibiliiv of pa­
role under the POAA Freeh,irg. 120 Wash'App, at 
IP-U 87 P,3d 292 At sentencing, the semencinc 
ccun found that a prior federal tank robbery' con' 
viction was compar.ible lo second degree robbery- 
arid wa.s a strike under the POA \ Id at 197, s'l 
P,.'d 292. Alter e.\amini.ng Carter and Hunting, the 
Coun of Appeal'; correctly concluded iliai the cic- 
nient.s ol tfie two crimes were net leg.alK- comp.jr- 
able and ordered l-reebure lo be lesenlenced. liJ at 
197. S-l P,3d 2v2.

20 Because l-reehurg effectively corrected 
the error ol ilv.' Mutch analysis. It represents a ma­
terial change in the law. The hriehurg court dis- 
posed of the d'jlendani's claim in frcciselv lire same 
ia,shion advocated by Lavsry in nis direct appeal 
Belore Freeburg. however, that argument wa.s un­
available lo Laver,- a.s it had been foreelo.sed bv 
Muich Thus, f-reehtirg represents a significant 
chaii.ue. in tfie law. l.irKlt-F)'/•■oTii,-r7n~a7?rcrr-|79t,'r. 
ul bank rubbery conviction was ioi necessarily' a 
strike olTense Tt'hJTi7;7~Thr^ ay not have been
properly sentenced to life in prison wrthoui p,irolc.

!lii] 'j 27 Generally, a PRP filjd more than one 
year after judgment and sentence are final is barred. 
RC \V 10.73.090(1), In cases in vvhicli there has 
been a '■significanl chang'r in the law" that is 
•'maicriar lo the conviction and sentence, however, 
the one “844 year time limit doe;:- not apply, RCW 
10 73.100(6). Because Freeburg represents a .signi- 
ficanir26l change in the law ihai was material to 
l.avery’s sentence, we hold that hts PRP is not lime 
barred

[19)120)121 ][221 28 The Stare as verts that thi.s
periiion i,s barred as successive "The prohibition on 
successive PRPs found in RCW 10,73,170 limits 
the jurisdiction of live Conn of Appeals but docs 
not limit thi.s ccrirl's jurisdiction.’ Sioiidmire. 1-U5

7017 'I homson Reuters. No Claim lo One. US Gov, Works
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Wash 2d at 2o2-63. 2'. I* 3d 1005 (footnotes omit­
ted) utiline Rc";lra:nl o! Johnson 131
yV ash.2d 558. 565. 933 P.2d 1019 11997),. RAP 
lO.-UJi, however, bars consideration of a second 
petition reqnesline ■smiil.ir rcliei'' unless the peti­
tioner can show good cause. S/ouJrrioo, 1-1.5 
Wasli 2d at 3(, I’3d I0U5 This bar indutles 
PRps /»! rf /V/-t liosiroini of ll.‘cUo\ M3 Wash,2d 
4')1. 4%. 20 P..)d 409 (2l)(,il). "Good cause” is 
ihow-n where the pciilioncr demonstrates that a ma­
terial intervening change in the law has occurred. In 
rt’ Ft'rs of JeJJstiSS. 114 V. ash.2d 48.5.
4XS, 789 P.2d 7.31 (1990).

' 29 Because we tind that Frechi/rg represents 
a matcrtal intervening ch.ingc in the law, wc hold 
that l.aver,' has shown good cause, and titai his PRP 
is not barred as successive

appointment of counsel
5 30 Laver, also moves fur an order allowing 

him to pursue this petition at public expense. W'hilc 
we compliment l.averv's counsel. Su/.anne LJliot, 
for her efforts in this c,a.se, the motion for appoint­
ment of counsel at public expense is denied,

CONCLUSION
*■ 31 l.averv's sentence untJer the POAA avas 

predi'cated on his federal conviction for bank rob- 
bervv Because the federal crime does not require the 
element of ".speciric intent to steal,” it is broader 
than second degree robberv- in VVashinetton and, 
therefore, not leg.ally comparable. Additionally, the 
crimes are not faetiially comparable since the *262 
record of the 1991 federal convieli,.'n does not es­
tablish that 1 .avery admitted or stipulated to having 
the specific iiuem to steal, nor was it proved tluit he 
possessed such an intent. Since the crimes are not 
Icitally or factiully comparable to a ".strike” olfense 
under the POAA, the federal bank robbery convic­
tion was erroneously counted as a "strike against 
l.avery for sentencing purposes.

'i 32 We vacate Lavery's sentence and Older 
that he be resetiieneed for the crime of second de­
cree robbcA

Pa.gtf 11

WL CONCUR; Al.L.XANDER, C.J.. and C. JOHN­
SON, MADSEN, SANDERS, BRIDGE. OWENS, 
I'.VlRIil Rsr, JJ , and IRELAND, .1 Pro Tern

W ash.,2005.
In re Personal Restraint of l.avery 
151 Wash.2d 249, 111 P.id 837
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HCW 9.94A.030: Definitions.

RCW 9.94A.030 
Definitions.

of 14/ f ^ „ u8C ,

JS y^S.

Unless the context clearly requires otherwise, the definitions in this section apply throughout this 
chapter.

(1) "Board" means the indeterminate sentence review board created under chapter 9,95 RCW,

(2) "Collect," or any derivative thereof, "collect and remit," or "collect and deliver," when used with 
reference to the department, means that the department, either directly or through a collection 
agreement authorized by RCW 9.94A.760, is responsible for monitoring and enforcing the offender's 
sentence with regard to the legal financial obligation, receiving payment thereof from the offender, and, 
consistent with current law, delivering daily the entire payment to the superior court clerk without 
depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission,

(4) "Community corrections officer" means an employee of the department who is responsible for 
carrying out specific duties in supervision of sentenced offenders and monitoring of sentence 
conditions.

(5) "Community custody" means that portion of an offender's sentence of confinement in lieu of 
earned release time or imposed as part of a sentence under this chapter and served in the community 
subject to controls placed on the offender's movement and activities by the department.

(6) "Community protection zone" means the area within eight hundred eighty feet of the facilities and 
grounds of a public or private school.

(7) "Community restitution" means compulsory service, without compensation, performed for the 
benefit of the community by the offender.

(8) "Confinement" means total or partial confinement.

(9) "Conviction" means an adjudication of guilt pursuant to Title 10 or 13 RCW and includes a verdict 
of guilty, a finding of guilty, and acceptance of a plea of guilty.

(10) "Crime-related prohibition" means an order of a court prohibiting conduct that directly relates to 
the circumstances of the crime for which the offender has been convicted, and shall not be construed to 
mean orders directing an offender affirmatively to participate in rehabilitative programs or to otherwise 
perform affirmative conduct. However, affirmative acjs necessary to monitor compliance with the order 
of a court may be required by the department.

(11) "Criminal history" means the list of a defendant's prior convictions and juvenile adjudications, 
whether in this state, in federal court, or elsewhere.

(a) The history shall include, where known, fbr each conviction (i) whether the defendant has been 
placed on probation and the length and terms thereof; and (ii) whether the defendant has been 
incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history only if it is vacated pursuant to 
RCW 9.96.060, 9.94A 640, 9.95.240, or a similar out-of-state statute, or if the conviction has been 
vacated pursuant to a governor's pardon,

http://app,leg.wa.gov/rcw/defauIt.aspx?cite-9.95^f?)9^^
9/10/2014
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